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n Oct. 22, 2004,

the European Com-

mission (EU) issued
a Proposed Directive on
Mediation for civil and com-
mercial matters to be imple-
mented by all Member States
(except Denmark) by Sept. 1,
2007, at the latest. On June 9,
2005, the European Economic
and Social Committee deliv-
ered its supporting opinion and
on Dec. 2, 2005, the EU Coun-
cil of Ministers “reached a com-
mon understanding on the text
of a draft Directive on mediation

in civil and commercial matters, [ reading.? Poland is
subject to the definition of cross- one of the first EU
border crisis and the application & . Member States to
of the principle of subsidiarity.”! §& . enact detailed legisla-
The European Parliament has not | tion on mediation in
yet delivered its opinion at first | civil and commercial
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Eastern Europe cannot be ignored when it comes to alternative
dispute resolution, including mediation. Poland is one of the
first EU Member States, the first in Eastern Europe, to enact
detailed legislation on mediation in civil and commercial cases.
This article discusses the provisions of the new Polish law in
light of the requirements of the Proposed European Directive
on Mediation.
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cases. The Law of July 28, 2005 (Polish Media-
tion Law), which introduced mediation as a sepa-
rate part of Poland’s Civil Procedure Code,*
entered into force on Dec. 10, 2005. This article
compares the Polish Mediation Law with the
proposed EU Mediation Directive.

The Proposed EU Mediation Directive

The EU Mediation Directive embodies the
fruits of the EU Commission’s multi-year
research into methods of obtaining better perfor-
mance in resolving civil disputes in Member
States.* Based on the Commission’s evaluation of
mediation legislation and practice in the Member
States, it concluded that there was no need for it
to regulate mediation or the appointment or
accreditation of mediators. However, it deter-
mined that there was a pressing need for it to: (1)
establish minimum common rules in the Com-
munity (i.e., by a directive) to ensure a sound
relationship between mediation and judicial pro-
ceedings, and (2) provide tools for courts to
actively promote the use of mediation, without
“making mediation compulsory or subject to spe-
cific sanctions.”

The Explanatory Memorandum accompanying
the EU Directive defines the Directive’s tasks and
objectives:

* There is need to ensure better
access to justice for
individuals and bus-
inesses in Member
States by supplement-
ing their national legal
systems with amicable,
non-adjudicative mech-
anisms, the first of
which is mediation.

* Implementation  of
mediation in court proceed-
ings should be coupled with rel-
evant safeguards of due process
and professional conduct, including clear
rules for mutual relationship between medi-
ation and court proceeding (statutes of limi-
tation, constitutional right to seek justice in
court).

* The Directive is perceived as a promotion
tool, encouraging civil mediation, as a legiti-
mate mechanism for resolving civil disputes in
a swift, inexpensive and professional manner.

* Mediation is expected to offload pressure on
the court system and the plague of conges-
tion of cases and long delays in case-handl-
ing, affecting virtually all Member States.
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According to the EU, widespread use of media-
tion will bring measurable economic benefits to
parties (e.g., reduced transaction costs) and society
at large; it will also ease social tensions by building
a new legal culture in and among Member States
based on friendship, reasoned conversation and
compromise.

Origins and Objectives of the Polish
Mediation Law
The Civil Law Codification Commission at
the Ministry of Justice and a panel of experts on
civil and commercial law (including law profes-
sors, Supreme Court judges and distinguished
practitioners) prepared the draft mediation legis-
lation over the course of two years. The Com-
mission invited comments from professional and
business organizations like the Polish Arbitration
Association, the Polish Confederation of Private
Employers, the Business Centre Club, and law
firms. The draft legislation eventually reached
Parliament in August 2004. After intensive work
by parliamentary commissions, the legislation
was voted into law on July 28, 2005. The expec-
tation in enacting this legislation was that media-
tion would result in faster, more convenient and
satisfactory resolution of disputes through settle-
ments.
The drafters intended to make mediation
highly attractive to parties in
order to make mediation
reality. To this end, it
included financial incen-
tives to encourage parties
to use mediation steadily
and frequently. For exam-
ple, if a mediation settle-
ment is reached in a case
filed in court, the legis-
lation provides that the
plaintiff will recover
three- quarters of the
court fee already paid.

The Polish Mediation Law
introduces mediation as a
new option in Polish civil
procedure, creating an alternative to the tradi-
tional adjudication of civil cases by state courts.
The legislation is quite simple and straightfor-
ward. It provides that all civil disputes that quali-
fy for amicable agreement can be resolved by
means of settlement concluded in front of a
mediator. A mediation settlement has legal status
equal to that of a court settlement. Embarking on
mediation interrupts the running of statutes of
limitation, so if a mediation is unsuccessful, the
statute of limitations runs from the beginning.
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The Polish Mediation Law regulates two types
of mediation in civil matters: (1) conventional or
contractual mediation and (2) mediation in court
proceedings.

The Polish Mediation Law vis-a-vis the EU
Directive

The Polish Mediation Law and the EU
Mediation Directive voice the same need for
decisive upgrading of the existing dispute resolu-
tion system by offering mediation of civil dis-
putes. This should dramatically improve the gen-
eral legal culture and direct discourse toward rea-

of mediators, mediation procedures and settle-
ment agreements.

The EU Directive defines mediation in Article
2 to mean “any process, however named or
referred to, where two or more parties to a dispute
are assisted by a third party to reach an agreement
on the settlement of the dispute, and regardless of
whether the process is initiated by the parties, sug-
gested or ordered by the court or prescribed by
the national law of a Member State.”

Thus, both Poland’s Mediation Law and the
EU Directive contemplate the “classic” model of
mediation as a supportive process involving the

Poland’s Mediation Law is broader in its scope. It
focuses on mediation in the court context but also
other mediation issues, such as the mediation
agreement, selection of the mediator, confidentiality,
and conduct of the mediation proceedings.

soned conversation and settlement, lessening the
role of state court systems.

In accordance with the principles of subsidiari-
ty® and proportionality,” the EU Directive focus-
es on mediation in the court context, leaving it to
Member States, individuals and businesses to
decide how mediation should be regulated (i.e.,
the standards for mediation proceedings, qualifi-
cations and selection of mediators, mediator
training, etc).

Poland’s Mediation Law is broader in its
scope. It focuses on mediation in the court con-
text but also other mediation issues, such as the
mediation agreement, selection of the mediator,
confidentiality, and conduct of the mediation
proceedings).

Both the Polish Mediation Law and the EU
Mediation Directive apply to civil matters, which
includes all commercial disputes. However, the
Polish Mediation Law does not apply if the civil
matter does not qualify for resolution by amicable
settlement (i.e., a matter that, by definition, is not
freely controlled by the parties and can be regulat-
ed only by a court verdict, as in the case of a matri-
monial dispute, inheritance or proprietary claim).

Definition of Civil Mediation

The Polish Mediation Law does not define
civil mediation; rather it describes its objectives
and constitutive elements, the most important of
which are the scope of civil disputes that can be
settled by mediation, forms of mediation (e.g.,
conventional and court-ordered), qualifications
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participation of a neutral person who is indepen-
dent of the parties—a mediator, who assists the
parties or facilitates their discourse for the pur-
pose of reaching a mutually acceptable settle-
ment. This type of mediation is closer to the
facilitative model than the evaluative. It has been
observed, however, that in order to be produc-
tive, every mediation must also contain certain
particles of “evaluation” by the mediator.?

Referral to Mediation

Article 3 of the EU Directive says that the
court can invite parties to mediate but it cannot
mandate it. At the same time Article 3.2 says that
the EU Directive does not prejudice national leg-
islations to make mediation compulsory or sub-
ject to incentives or sanctions.

The Polish Law goes further. It allows state
courts to mandate mediation, even though they
have not made a prior agreement to mediate.

Quality Assurance

The Directive calls upon Member States to
undertake concrete steps aimed at establishing and
improving standards (code of ethics) of conduct
for mediators and organizations offering media-
tion services. The Directive also sees a necessity
for building control and supervisory mechanisms
to raise the professional level of mediation through
mediation training and certification.

The Polish Law is less than satisfactory in this
regard. There are no qualitative or professional
criteria for mediators to meet. Indeed, it provides
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that “[a]ny person with full legal capacity to make
legal representations can perform as mediator.””
The explanatory memorandum submitted by the
government expressly states that a “mediator’s abil-
ities do not rest in mediator knowledge but in his
personality. Therefore, in order to make it easier
for the parties to undertake mediation, no specific
requirements as to the education
of mediators are foreseen.”

This defect in the Mediation
Law could be cured by state
courts and their presidents, who
could create lists of registered
mediators who meet certain
requirements. A good example
for them to follow is U.S. court
mediation programs.!’

Enforcement of Settlement
Agreements

Under the Polish Law, a set-
tlement agreement constitutes
an “execution title” that is the
equivalent of an arbitral award.
After acceptance by a court, a
settlement has the legal value of
a settlement concluded before a
court. This is consistent with the
EU Directive, which provides
that Member States ensure in
their legislation that mediation
settlements are fully valid and
enforceable.

Confidentiality Safeguards

The safeguard of confidentiality plays a funda-
mental role in making mediation a safe place to
discuss sensitive matters with the mediator. Lack
of confidentiality provisions effectively erases any
temptation to try mediation.

Both the EU Directive and Polish Law recog-
nize the importance of confidentiality in media-
tion but only to a limited extent. Neither pro-
vides as much confidentiality protection as the
Uniform Mediation Act, developed in the United
States.

The Polish Law only requires mediators to
keep confidential all facts learned during media-
tion, and protects them from having to testify as
a witness in civil proceedings regarding the same
matter. However, there is no similar provision
for parties and other participants in mediation.
This is a rather obvious deficiency which should
be corrected by subsequent amendment.

The EU Directive has more detailed confiden-
tiality provisions. It prohibits mediators and any
person involved in the administering mediation

Both the EU
Directive and
Polish Law
recognize the
importance of
confidentiality
in mediation
but only to a
limited extent.

services from testifying or giving evidence in civil
judicial proceedings about:
* an invitation by a party to engage in media-
tion or the fact that a party was willing to
participate in mediation;

* views expressed or suggestions made by a
party in a mediation in respect to a possible
settlement of the dispute;

* statements or admissions
made by a party in the course of
the mediation;

* proposals made by the media-
tor;

* the fact that a party had indi-
cated its willingness to accept a
proposal for a settlement made
by the mediator;

* a document prepared solely
for purposes of the mediation.

Significantly, neither the
Polish Law nor the EU Directive
provide confidentiality protec-
tions to parties.

The EU Directive has three
exceptions to the confidendality
obligations, while the Polish
Law only has one. The EU ex-
cludes from confidentiality pro-
tection:

* information necessary for the
purposes of implementing or
enforcing a mediation settle-
ment; this should include inter-
pretation of a settlement and its validity;

* overriding considerations of public policy,
such as the safety of children, or threats of
physical jeopardy to a person;

* if the mediator and the parties so agree.

Under the new Polish Law, the mediator can-
not testify as a witness about facts learned during
the mediation unless the parties relieve the medi-
ator from this obligation.

The EU Directive’s confidentiality provisions,
which are generally based on the United Nations
Commission on International Trade Law
(UNCITRAL) Model Law on International
Commercial Conciliation of 2002 (“UNCITRAL
Model Conciliation Law”), provide far less pro-
tection than the UMA, which affords confiden-
tiality protections to mediators, non-party partic-
ipants and parties.!!

It should be noted that the UNCITRAL
Model Conciliation Law played a limited role in
the drafting of the Polish Mediation Law, first of
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all because the Model Law does not address spe-
cific issues connected with court-referred media-
tion which, in turn, occupies a central place in the
Polish Mediation Law. During the drafting
process, Polish lawmakers and supporting profes-
sional institutions put more emphasis on Poland’s
internal needs to improve the dispute resolution
system in general, and severe deficiencies of the
court system in particular; plus they have carefully
reviewed the existing EU and U.S. practice and
regulations.!? Other countries that have enacted a
comprehensive law on mediation, such as Austria,
have elected a similar approach.

Interruption of Statutes of Limitation

As noted above, the Polish Law provides in
Article 123 § 1 of the Civil Code that “[t]he run-
ning of the period of limitation shall be interrupt-
ed: ... (3) by commencement of mediation.”

The EU Directive provides for suspension of
limitation periods when: (a) the parties agree to

cerning mediation standards, mediator training
and certification. There are also no guidelines to
how civil courts should establish and maintain lists
of qualified mediators. The existing provisions are
too short and too general.

The main hurdle is a complete lack of aware-
ness of what mediation is all about; this sad find-
ing refers to everybody—the general public, the
government, the courts and business. There is a
tremendous need for education about what medi-
ation is and what it can accomplish. Educational
projects at universities, promotion in the general
media and in business and law magazines and
newspapers, as well as chambers of commerce and
bar associations, must engage in promotional
activities to make the option of civil mediation
known so that the process can be used.

Proposed Steps

Acceptance of mediation by Polish judges is
essential for a successful takeoff and growth of

The CGouncil has submitted a comprehensive proposal to
amend the Polish Mediation Law to include mediator
standards, selection and certification.

use mediation, (b) the use of mediation is ordered
by a court, or (c) an obligation to use mediation
arises under the national law of a Member State.

The Polish Law seems to be far more mature
than the solution provided by the Directive and in
this sense has an impact similar to the commence-
ment of commercial arbitration. In both instances
the statute of limitations starts over from the
beginning.

Conclusions and Proposed Steps

Mediation has a real opportunity to become a
significant factor in the intended overhaul of the
Polish judicial system. The expectation is that it
will bring about the resolution of great numbers
of civil disputes stemming from private contracts,
business dealings and cross-border transactions.
Positive mediation experience and practice in
other countries, especially in the United States,
could make these expectations stronger.

The Polish Mediation Law is generally per-
ceived by the courts, law practitioners, academia
and business community to be a successful piece
of legislation. It opens new doors for individuals,
entrepreneurs and civil courts to make dispute
resolution less contentious and less expensive than
traditional court litigation or even arbitration.

True, there are significant weaknesses in the
Polish Mediation Law, particularly those con-
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mediation in civil court proceedings. There is also
a need for a cadre of trained mediators, registered
in courts according to their fields of practice. To
this end, the following is needed:

1. Local mediation centers need to be estab-
lished. They can be attached to universities
(schools of law), associations of entrepreneurs
and employers, business chambers and pro-
fessional associations. They could follow such
leaders as the Business Mediation Centre at
the Polish Arbitration Association, the
Mediation Centre at Foundation “Partners”
Polska and the Polish Mediation Centre.

2. Wide-scale mediator training and certifica-
tion programs must be created. Such pro-
grams should be financed by local govern-
ments. The goal of these programs is to
grow a cadre of professionally prepared
mediators in a relatively short time.

3. Studies by circuit courts and mediation cen-
ters evaluating:

* the scope, frequency and kind of matters
channeled by courts to mediation;

* the effectiveness of mediations (i.e., sta-
tistics on successful mediations);

* the length of mediation proceedings; and

® cooperation between courts and mediators
(availability, professionalism, opinions by
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courts, peers and public, participation in
training programs, etc.).

In August 2005, Poland’s Minister of Justice
established a new advisory body, the Civic
Council for ADR, whose 20 members are respon-
sible for working out standards of mediation con-
duct, a mediator’s code of ethics, and a draft law
on ADR. The Council is also responsible for pro-
moting ADR among employees of the judicial
system, legal professionals and businesspeople.
So far, the Council has worked out and pub-
lished mediation standards for mediators and
mediation procedures. Next, the Council has
submitted a comprehensive proposal to amend
the Polish Mediation Law to include mediator
standards, selection and certification provisions,
as well as an introduction to mandatory media-
tion in divorce matters for families with minor
children. The latter proposal has already been
included in a draft amendment of the Civil
Procedure Code submitted by the Minister of
Justice in June 2006. ]
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he Internation-
al Centre for
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ICDR and Polish Arb Court
Sign Cooperative Agreement

are delighted to join
the ICDR in pro-
moting leading ar-
bitration and me-

division of the American Ar-
bitration Association) and the
Court of Arbitration at the Po-
lish Chamber of Commerce
(CAPCC) signed a cooperative
agreement on Aug. 28, 2006, to
advance the use of ADR to settle
disputes arising from interna-
tional commercial transactions.
“The demand for private
alternatives to litigation is rapid-

ly increasing in Poland. The
Polish economy continues to
enjoy robust economic growth
and direct foreign investment,
due in part to Poland’s close
relationship with the U.S. and
its European Union member-
ship,” said Mark E. Appel,
senior vice president of the
ICDR. Piotr Nowaczyk, the
CAPCC chairman, said, “We

diation practices in Poland.”
Both organizations will recom-
mend suitable individuals to
serve as neutrals on cases filed
with them and provide facilities,
translation services and techni-
cal assistance. The two organi-
zations will also jointly present
lectures on leading ADR prac-
tices and on topics of mutual
interest. [ |
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